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UNITED STATES 
''Hll: 'lit __~ P" , , ENVIRONMENTAL PROTECTION AGENCY .. J j,' '''. ..J n \, . 

BEFORE THE ADMINISTRATOR 

IN THE MATTER OF ) 

) 

Kama'a~na Termite and Pest ) DOCKET NO. FIFRA-09-2011-0011 
Control t Ino. I ) 

) 
) 

RESPONDENT ) 

PREHEAl\ING ORDER 

As you previously have been notified t I have been designated 
by the July 51 2011, Order of the Cr-.lef Admin.:'strative I..aw Judge 
to preside in the above captioned matter. 1 This p~oceeding 
arises under the author~ty of Section :4{a) of ~he Federal 
Insecticide, Fur.gicide and Rode::ltlcide Act ('\FIFRAN}, 7 U.S.C. § 
1361 {aj ¥ and is governed by the Consolidated R:.:les of Practice 
Governlng the Administratlve Assessme::t of Civil Penalties and 
::hc Revocation/'Yerminatior: or Suspens:..on of Perrr,its and the 
Supplemental R:.:les Governing the Adninistrative Assessment of 
Civil Penalties Ucder tr.e Fede:i:'al Insec:::icide, Fungicide, and 
Rodenticide Act ("Rules of l?r:actice"), 40 C.F.R. §§ 22.1-22.32, 
22.35. The parties are advised to fawiliarize ~hemselves with 
both the applicable statut.e(s; and the Rules of Practice. 

United States Enviror::r~ental Protection Agency {"EPAU
} 

policy, found in the Rules of Pract~ce at Section 22.1B(b), 4C 
C.F.R. § 22.18(b)r encourages settlement. of a proceeding without 
the necessity of a formal hearing. The benefits of a negotiated 
sett:ement may far outweigh the unce~taintYI time, and expense 
associated with a liLigated proceeding, 

The file before ~e re=lccts that the parties have reached an 
agreemen~ in principle to set~:e this matter, however nc Consent 
Ag:::eeme:c.t and E'inal Order (\'CAFO" t has been filed. The parties 
are d~rected to hold a se~tlement con:erence on this ~atter on or 

1 The Chief Admlnistra:ive ~aw Judge issued this Order after 
the Alt.err:ative Dispute Resolution ("ADR'~) p.::cccss =-n this matter 
expired. 
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before July 29, 2011, to atterr.pt to exec~te a CAFO. See Section 
22.4(c) (al of the Rules of Prac:.ice, 4:1 C.f'.R. § 22.4(c) (8). 
Co~plainant shall file a status report regarding s~ch conference 
and the status of se~tleme~t O~ or before August 5, 2011~ 

Tn the event that the parties fail to execute a CAFO by that 
time, they sha.ll str tly comply wi::r: the requireme;;ts of this 
l?rehear:ng O;:"der and p:::-epare for a heaYing. The parties are l of 
co~rse, fYee ~o continue settlement negotiat~ons during and a:ter 
preparation of :.teir prehearing exchange. However, the parties 
are advised that ex~ensions of tirr.e will not be granted absent a 
showing of good cause. 'I'he pursu1t of settleme:1t negotiat1ons or 
an avern€!nt that a settlement in prin;;:;;iple has been reached will 
not constitute good. cause for failir::g to comply with the 
requirements or to ~ee~ the schedule set forth in this Order. 

The followIng requirements of -::his Order conceYning 
prehearing exchange information are authorized by Section 
22.19{a) of the R'..lles 0:: Practice, 40 C.F.R. § 22.19(al. As 
such, it is directed that the following prehearing ex.change takes 
place: 

Each 	party shall submit: 

(a) 	 the names :Jf any expert cy other witnesses it 
l;";,tends to call at t hearing, toge:J;er with a 
b:::Ief na.:::rative sUlY'lTlary of eacb witness' expected 
testiM.ony~ or a statement 'Chat no witnesses \>Jill 
be called; and 

{b} 	 copies of a:l documents a:!:',d exhibits '..:hich each 
party intends to :ntroduce into evidence >3t -:.he 
hearing. The exhib~ts should ~ncL:de a curriculum 
vitae or resu.me for each proposed expert witness. 
If photographs are subYllitted, the photographs must 
be actual un retouched photographs. The documents 
and exhibits shall be identified as 
"Complainant' 5" or "Responden:' SU exhib f as 
ap!,ropriate, and nmnbered with Arabic numerals 
(~, "Comp::'ainant's Exhibit In); and 

;ef 	 a statement expressing its view as to the place 
for the hearing and the estirr,ated amount of time 
needed to present its direct case. In tte 
Complaint, Cornp:a:Lnant al:eges that Kama'aina 
Termite and Fest Control, Inc. ("Respondent":, is 
a corporation located in Hor:olu:u, Hawai'l. 
Compl. at 1 3. I::. accordance with the 
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Supple:nen:al Rules Governing the Administrative 
AS$eSS11en~ cf Civil Penalties Under the federal 
Insecticide, Fungicide, and Rodenticide Act, 4C 
C.F.R. § 22.35(b:, the hearing shall be held in 
the cour.ty, parish, or incorporated city of the 
residence of the ?<.espondent f unless otherwise 
agreed in writing by all parties. Thus, the 
hearing shal~ be ~eld in Honolulu, Hawai'i, unless 
the parties mutually designate a different city as 
the place of hearing ~n this rratter. 

See Sections 22.19(al / (b)/(d) of t.he R-:..;.les of Practice, 40 C.F.R. 
§§ 22.19(aJ, (h), (d). See also Section 22.21(d) of ,he Roles of 
Practice, 40 C.P.R. § 22.21{d,. 

2. 	 Complainant shall submit a sta~ement exp:aln:ng in 
detail ho!;.' the proposed pe:1alty was deterrr.ined, 
includinq a description of how the specific provisions 
of any Agency penalty or enforcement poli.c:es and/or 
guidelines were applied in calculating the penalty. 

3. 	 Respondent shall submit a statement explai~ing why the 
proposed penalty should be reduced or eliminated. If 
Respondent intends to take the position that i~ is 
u;)able t.o pay t.he proposed penalty or that payment will 
have an adverse e::fect on its ability to continue ::0 do 
b'Jsiness, Respondent shall furnish supportIng 
doc'..!ment.ation such as certified copies of financial 
statements or tax re=ur~s. 

4. 	 Cornplainar.:. shal: s~bDi t a statement regarding whet.her 
tr,e Paperw8rk Reduction Act of 1980 ("?RA") f 44 U.S,C. 
§§ 3501 et seq., appl':'es t.o this proceeding; whether' 
there is a current Office of ~anagement and Budget 
control number invc2.ved he.::ein; and whether the 
provisions of Section 35:2 of the PRA are applicable in 
this case. 

See Section 22.19(a) (3) of t.he Rules of Prac:.L:e, 40 C.F.R. § 
22.19(a; (3). 

The prehear-ing exchanges delineated above sha':"'l be filed .ln 
seriatim manner, according to the following schedu':"'e: 

- Complainant's Initial ?rehearing 
Exchange 

SepteTIber 21, 20:1 - Respondent's Prehearing Exchange , 
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including any diY"ect and/or rebuttal 
evidence 

Oc::ober 5, 2011 	 Complair.a;;t's Rebut"tal Prehea.!:"ing 
Exchange (i: necessary) 

In i::3 Answer, Respondent exercised its right under Sec':.ion 
554 of the Administrative Procedure Ac:: C'APA't) I S U.S.C. § 554, 
to request a hearing in this matter, If the parties canno': 
settle with a CAFO! a hearing I,•.'ill be held in accordance with 
SecLion 556 of the APA, 5 U.S.C. § 556. Section 556(d} of the 
AI?A provides that a pa!::ty is entitled to present its case or 
defer-5e by oral or documentary evide~ce, to sucnit rebuttal 
evidence, and to conduct such cross-exami~ation as rr-ay be 
required for a full and true disclosure of the facts. Thus. 
Respondent has the right to dete~d itself against Complainant's 
charges by way 0:: direct evider:.c:e, rebuttal evidence, or ::hrough 
cross-exarr,ination of Comp~ai:;ant' 5 witnesses. Respondent is 
entitled to elect a~y or all three means to p~rsue its defe~se. 

:f Respo;;dent elects only to cC:1duct cross-exarr.inatio:1 of 
Corr:plainant/s witnesses and to forgo the presentation of direct 
and/or rebuttal evidence, Respondent shall serve a stateme!':t to 
that effee: on or before the date for fili~g its prehearing 
exchange. Each party is hereby reminded t.hat: :ailure to comply 
w~~h the prehearing exchange requiremert~s se: forth herein, 
ir:cluding a statement by Respondent electing only to conduc: 
Ct"Qss-examinaL:..on of Complaina:1t's w::'tnesses, can result in the 
entry of a default judgment against the defaul::ing party. See 
Section 22.11 of the R~les of Practicer 40 C.F.R. § 22.17. 

The original and one copy of all pleadings, statements, and 
documents (with any attac::rneLts) required or perreitted to be 
f~led by this Order (i~sluding a ratified CAFO) shall be filed 
with the Regional Hea~ing Clerk, and copies (with any 
attachme::::s) shall be sent to the :..:ndersigned and all other 
part.ies. The parties are advised that e-mai: correspondence with 
the Administrative Law Judge is ~ot authorized. See Section 
22.5(a} of the Rules of Pract.ice, 40 C.F.R. § 22.5(a). 

The preheari:::.g exchanqe info.:::mation required by this Order 
to be sent ~o the Presiding Judge, as wel~ as a~y other further 
pleadings, shal~ be addressed as follows: 2 

2 The parties are reffiinded tha~ e~~ail is not considered a 
proper method of filing under the curre!':t Ru:'es of Practice. 



If seeding by Un:.ted S,;ates Postal Service (USP2.l.: 

EPA Off~ce of Adrni~istra~ive Law vudges 

1200 Pennsylva~ia Avenue, NW 

Mail Code 1900L 

Washi~lgton, D.C. 2Q460-2;)01 


If s€nd~ng by a non-USPS courier. such as UPS or Federal 
Express: 
EPA Office of Adninis~rative Law Judges 
1099 14th Street, NW 
Sui::.e 35C 1 Frankli:: Court 
Washington, D.C. 20005 

Telephone contact may be made with my legal staff assistant, 
Mary Ar.geles, at (202) 564-6281. I'he facsirdle number is (202) 
56;;-0044. 

Admini_stra~.ive :'aw Judge 

Oat.ad: 	 July 6, 2Cll 
washington, JC 
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In the Matter of Kama '(lina Termite and Pest Control, Inc., Respondent. 

Do.ket No. FIFRA·09·2011..o011 


CERTIFICATE OF SERVICE 

I hereby certify that true copies of this Prehearing Order, issued by Barbara A. Gunning, 
Administrative Law Judge, in Docket Ko. FlFRA-09-2011-0011, were sent to the followIng panics 
on this 6th day of July 20 If, in the manner indicated: 

Mary Angeles 
Legal Staff Assistant 

Original and One Copy by Pouch Mall to: 

Bryan Goodwin 
Regional Hearing Clerk 
U.S. EPA I Region IX 
75 Hawthorne Street 
San Francisco, CA 94105 

Copy by Pouch Mail to: 

Edgar P. Coral, Esq. 
Office of Regional Counsel 
U.S. EPA / Region IX 
75 Hawthorne Street, ORC-2 
San Francisco, CA 94105 

Copy by Regular Mail 10: 

William J. Nagle, III, Esq. 
WiHiam J. Nagle. Attorney at Law 
A Law Corporation 
930 Pioneer Plaza 
900 Fort Street Mall 
Honolulu, m 96813 

Dated: July 6, 2011 
Washington, DC 


